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is in aother,case as it where note hasanythis been taken and
thebroughtan action afterwards on original consideration, and

note used to show the amount atthe merely which the debt had
been liquidated.

that but of thefact,Nor did the one whoparties purchased
the owned thehouse,lumber and built land,the thedeprive party

ain suchthe lien. In our case the statuteopinion,of creates
be ifdifferent,the lien. It howevermight Bailey only joined

as thein the contract for of thesecurity payment price of the
and this was understood andlumber, known to the creditors.

in is,But the fatal this case adifficulty variance between the
as in the andalleged petition,contract the one onproved the

isIn the it thatpetition, alleged, bytrial. the contract the
lumber be for on the first ofwas to paid April,—by the contract,

theby House,as witness were tothey for theproved pay lumber
andwinter,as could the the inthey balancethrough the spring.

first be aNow the of might very timeApril equitable for the
to a settlement under soagreeto loose aparties contract as this,

it the time fixed thebybut is not terms of the contract for the
the terms the thecontract,ofpayment. By creditors could not

tillbe called on for the thelegally money expiration of the
had aensuing spring. Although they right to atpay least a

time,of that hadit before also thepart they right to take the
the towhole of the in.pay money Thisspring was a fatal

variance. If take ofwe the Petrietestimony as thegiving true
contract,terms of the then there was no credit given, and the

was due on of the andmoney thedelivery lumber, variance was
as inas fatal the other case. There is no evidence suchshowing

a as iscontract alleged.
must be andThe reversed the causejudgment remanded.

Judgment reversed.

Michigan andSouthern NorthernThe Indiana Railroad
Company, v. John Meyres,Appellant, Appellee.

APPEAL FROM COOK.

baggage,A will not heldrailroad be liable for lost unless it is showncorporation
in itsto have been or that the had contracted inpossession, somecompany way

baggage.theto transport
agentsassistance the of the in looking for baggage,theby orVoluntary company

gratuity,an offer of to on ofby will not render theit,accountway pay company
liable.
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a in the company.This was suit by Meyresassumpsit, against
fromdefendant be a carrierThe declaration to commonalleged

;to of May,via Toledo that on the fourthChicago dayCleveland
certainat1855, Cleveland, delivered to defendantplaintiff

toand the of thechattels, plaintiff,containing baggagegoods
trunk and one Chicago,one marked John Meyres,wit: package,

him atof the value of be delivered to.Illinois, $419.59, to
same, thatdefendant so thethe carriedChicago; negligently

for the samelost. The count a in troverwere was count.they
,goods.

The issue filed.of wasplea general
Daily,the a of WilliamOn the trial offeredplaintiff deposition

;irrelevancythe of which for itsdefendantreading•to objected
• thatSaid testifiedoverruled, Dailytaken.objection exception

Railroadwas for and Pittsburghthe Clevelandbaggage-master
> in June A wasJune, 1855, 25th. shownCompany, paper written.

isme, which as follows:•by paper
Chicago,to inbaggage last;to that I sent Mr. John MayThis is Meyres’certify,

ChicagoYork to ;him on his from Newi was lost atbaggage Cleveland, waythe by
the middleChicagofor from this or aboutwas double checked onbaggage place,«the

(Signed) DAILY.WILLIAM«of May.

inwas here at that search of histime, baggage,Mr. Meyres
ato have letterclaimed been lost. Exhibit B. ishe-which

Southernme the then theto ofby baggage-masterwritten
Chicago,and Northern Indiana Railroad atCompany.Michigan

follows:.as
Mr.baggage ofhave some five or letters about thatreceived six«Dear Sir:—I

toago;he and sentlongthat had it it was double checkedI supposedIMeyres;
i be atago. got Chicago it mustChicago or five weeks If it has not tofour yet,

1855.Dated June 14th,'Toledo.

a meis a received byC. totelegraph reply dispatchExhibit
:about his as followsinquiringMr. Meyres, baggage,from

things Chicago ago.tosent twoyourMeyres, daysJohn
WILLIAM DAILY.

chests;or letter ex-consisted of two more thebaggageThe
in answer to a letter the baggage-was written fromB.hibit
at in todefendant relationChicago, making inquiriesofmaster

The inMeyres,claimed wasbyMeyres’ baggage. luggageMr.
;in it came in the from Pitts-1855 on trainMay,my possession

atunclaimed the Mr. went onMeyresand depot.wasburgh,
ait; time,it in care short oneclaiming my probablywaswithout

andit,from Toledo abouttelegraphed inquiringMeyresday.
Iit on checked to received theChicago. dispatchsentI then
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in the course of at the andmy employment forwardeddepot,
the theluggage upon receiving dispatch.

Robinson,De Witt called astestified follows:by plaintiff,
inI reside have beenChicago; by defendantsemployed two

;inAm their I Iyears. now Mrs. amemploy; recognize Meyres
street;in defendant’s Dearborn wasoffice, she there frequently,

for several times in the summer ofinquired 1855.baggage
I witness;recollect of Mrs. a Iwith neverMeyres coming

knew the was or that it was inburnt, of thebaggage possession
and I not answer;could have made the all I said was,company,

;that we had made Iafter the all thisinquiry was timebaggage
it;an ineffort to find she ormaking was six times to seeeight

about the I don’t know that the was ever inbaggage; baggage
I;defendant’s have made itpossession inquiries aboutfrequent

inat butToledo,our could never hear Idepot it;ofanything
instructions to thegave to look out andbaggage-master it,for

made Iabout it him.frequently inquiries of wrote about the
;at the ofbaggage request Mrs. isToledo the easternMeyers

terminus of defendant’s road. From that place east, the Cleve-
and runs;land Toledo Railroad it is an independent corpora-

;tion hasdefendant no in Cleveland toagent receive baggage
Ithat know of.

I know Mrs. I; had a conversation inMeyres with her pres-
;ence of the witness it was in to atregard finding baggage;

it;•that time I have talked to her about hermay therelosing
have beenmay other her conversation that I notof doparts

remember; the defendant checks over the Clevelandbaggage
;and Toledo road to Cleveland and IBuffalo can ofonly speak

I have no thebaggage, of isknowledge freight; my impression
that aregoods from for Chicago,Cleveland over theshipped
Cleveland and Toledo androad, reaching Toledo,on the charges
are ;defendant’s theby who collect whole herepaid company

mislaid,when is we on it for itsbaggage two checks desti-put
;nation the is asto it and secureobject designate baggage,stray

extra care.
Plaintiff’s counsel called IJohn who testified: amMeyres,

in this suit. Defendantplaintiff to witness testifyingobjected
in his case;own first because he had not the fact ofestablished

defendant,of his to anddelivery tobaggage secondly, objected
witness the contents of his said contentsstating becausebaggage,
are not set inout thespecifically declaration, objectionswhich
were overruled the and andby court, then thereexceptions
taken defendant.by was allowed to andMeyres testify, proved
the and value of in trunks andquantity the boxes.things

Gray defendant,M. that he ofGeorge wastestified, agent
and had been for five is andToledo theyears; eastern, Chicago



OTTAWA,630

Michigan and Northern Indiana Eailroad v.Southern Oo. Meyres.

road;of defendant’s andthe western terminus the Cleveland
Toledo;runs east from defendant has no otherToledo Railroad

connection with that run to and fromcompany;business we
them and business boththem, them,business fromgiving taking

inand defendant has Clevelandfreight; agentnopassengers
Cleveland,the at whosereceivingfor baggage; baggage-master

has been is not toread, authorized receive baggagedeposition
defendant; orders;he to not anis not their he issubjectfor

defendant; havingof I of thisknow nothing baggageemployee
Idefendant;in have made itof forpossession inquiriesbeen

it; in Mr.absence,written for acts for me.myand Robinson
I am of defendant at don’t knowgeneral agent Chicago;

from,him; Ihave had madeWilliam some lettersDaily—may
in dis-camebecause Mrs. to officeMeyres my greatinquiries

; ;the and I neverat wrote to Clevelandinquired depottress
Ito settle with Mrs. ofMeyres by compensation;offered way

;offered her I a it not a writtenhave wrote wasreceipt;$30
claim; the exactanyof do not rememberacknowledgment

I think it a ofof the waswording receiptreceipt; simply $30
of lostshe on accountclaimingaccount of charity, damageon

time; inat are the habit of sumsgivingthat webaggage
incharitywe use the word such cases.frequently;

; forThe the defendant movedfound for plaintiff,jury $400
trial; thatnew the overruled the conditiona court the same on

dollarsone andthe would remit hundredplaintiff twenty-eight
did; ; defend-cents, heforty-sevenand which motion overruled

;ant forexcepted judgment plaintiff, $271.53.
The errors are that—assigned

of1. The the Williamcourt erred in admitting deposition
Daily.

in of the2. The' erred theadmitting testimonycourt
plaintiff.

motion to3. The in the defendant’scourt erred overruling
rested.case,out all the in the wherestrike testimony plaintiff

of the instruc-4. The court erred in each aforesaidrefusing
tions as asked.

in instructions of5. The court erred the aforesaidqualifying
defendant severally.the

a trial.6. The in the for newcourt erred motionoverruling
inThe in the aforesaid7. court erred rendering judgment

and aforesaid.manner form

B. forN. B. and C. Appellant.Judd, Cook,

G. F. for Appellee.Crocker,
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evidence in this case shows thatJ. TheWalker, Daily
andand of the Cleveland Pitts-the agentwas baggage-master

That as such he received theRailroad bag-burgh Company.
the and checked it forin from appellee, Chicago.gage question

that this ever came theIt fails intobaggage posses-to appear
does the evidence thatof Nor show Dailysion appellants.

in mannertheir or was for them. Theany actingwas agent,
didwas the not even connect withDaily agent,road of which

and for theaughtthe road of appearing, baggageappellants,
road,have reached their but have been lostmaynever onmay

which formedroad,the and Toledo the connectionCleveland
and road andPittsburghbetween the Cleveland appellants’

if loss theAnd the occurred before reachedbaggageroad.
inis no evidence the recordroad, there which tendsappellants’

to render liable.in the To createdegree appellantsslightest
the should have been toliability,such a shown haveproperty

and to have been lost orby them, that,come to their possession,
Cleveland,had contract at undertaken tothey by transport

and neither fromthis to the evidence.Chicago, appearsbaggage
have not the ofrecognized justiceThe company appellee’s

true,is that the of theagentsclaim. It madecompany
find but they so,the lost when did notbaggage, doingefforts to

asthat it was done a or to avoidadmit, duty, liability. The
made to ascertain whether theeffort was ever camebaggage

the androad,the of to accommodateinto asappelleepossession
a kindness on the of the asofficers,matter of part they testify.

is of law or rule of evidence thatThere no wouldprinciple
inference,an of theauthorize ofacknowledgment liability by
from such acts. When such deductions shallthe becompany,

and anby courts,made from such sanctioned effectualpremises,
to the extension ofbar will be assistanceinterposed kindly by

roads,these is suchthe of which of value to thegreatofficers
If asuch acts are to be construed into recog-traveling public.

the roadsliability, occurs,of their when loss would benition
in itsfrom assistance andrendering any recovery,deterred

unfortunate loser his as best heleave the to recover property
isBut such not the law.might.

thatIt their theurged recognized liability bywas appellants
dollars The of the roadof tothirty appellee. agentoffer

as athe testifies that it was madeoffer, gratuity,who made
a but that no liabilityand the of wasfor purpose compromise,

anintended to be Such offer could byor recognized.admitted
an admission a lia-evidence be held to amount to ofno rule of

An made of ofofferby by way compromisebility appellants.
establish ofany recognitionhas never been held todifferences
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the claimliability asserted,the for being but has always been
treated, as it an tois, offer andbuy end strife.peace to

The in theevidence case does not the offinding thejustify
and belowthe court erred in the motion for ajury, overruling
trial.new

The of thejudgment below is and thereversed,court cause
remanded.

reversed.Judgment

Loyal L. v. LutherCase, Hall,Appellant, Appellee.
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taking hogs, justifyifan action of for twelve defendant to theIn wishestrespass
taking being allegehis an he must thatreason of and fact.officer,by prove

running largeatordinance the which is offended the of thetown,If the of by”“hogs, hogs large,be to suffer to run atdeclares it shall not lawful the plea
oflargewere at sufferance the owner.should thataver, they by

This was action of in usualan Declaration form—trespass.
counts twelve hogs.two for taking

issue.First plea, general
:Second as followsplea

“ behalf,in this said defendantAnd for a further theplea
as to and the andhogsthe said conversion ofsays, trespass
in and thethe first second counts of said dec-plaintiff’sswine

atnon,set actio because he that the timeforth,laration says,
close,when, etc., he was of a withlawfully certainpossessed

insituate in the town of the countythe appurtenances, Byron,
inand the swine the firsthogsand State because andaforesaid,

and time when,before at the samementioned,and second counts
and second wereetc., mentioned,in the first counts wrongfully

saidand the the townand to ordinance ofunlawfully, contrary
andclose said defendant,in the said of theByron, eatingof

of said defendant,and thedestroying corn, grass herbagethe
saidand to the defend-there then growing, doing great damage

and took said swine anddefendant,the said seized theant, he,
in and of the declarationthe first second countshogs, plaintiff’s

sosaid the said defendantmentioned, doingin the close of
thebya distress thetherein as as foraforesaid, penaltydamage

and providedthe said town of madeByron,said ordinance of
therun at and droveand to large,for swinesuffering hogs, pigs
inathe said close to poundsaid swine from outawayhogsand
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