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this case as it is in any other, where a note has been taken and
an action afterwards brought on the original consideration, and
the note merely used to show the amount at which the debt had
been liquidated.

Nor did the fact, that but one of the parties who purchased
the lumber and built the house, owned the land, deprive the party
of the lien. In our opinjon, in such a case the statute creates
the lien. It might however be different, if Bailey only joined
in the contract as security for the payment of the price of the
lumber, and this was understood and known to the creditors.

But the fatal difficulty in this case is, a variance between the
contract as alleged in the petition, and the one proved on the
trial. In the petition, it is alleged, that by the contract the
lumber was to be paid for on the first of April,—by the contract,
as proved by the witness House, they were to pay for the lumber
as they could through the winter, and the balance in the spring.
Now the first of April might be a very equitable time for the
parties to agree to a settlement under so loose a contract as this,
but it is not the time fixed by the terms of the contract for the
payment. By the terms of the contract, the creditors could not
be legally called on for the money till the expiration of the
ensuing spring. Although they had a right to pay at least a
part of it before that time, they had also the right to take the
whole of the spring to pay the money in. This was a fatal
variance. If we take the testimony of Petrie as giving the true
terms of the contract, then there was no credit given, and the
money was due on delivery of the lumber, and the variance was
as fatal as in the other case. There is no evidence showing such
a contract as is alleged. . . -

The judgment must be reversed and the cause remanded.

Judgment reversed.

Tue Micaiean SouvrHERN AND NORTHERN Inpiava RAILROAD
Company, Appellant, ». Jorxy MeyrEs, Appellee.

APPEAL FROM COOK.

A rajlroad corporation will not be held liable for lost baggage, unless it is shown
to have been in its possession, or thaf the company had contracted in some way
to transport the baggage.

Voluntary assistance by the agents of the company in looking for the baggage, or

anboﬁ'er by way of gratuity, to pay on account of it, will not render the company
liable.
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Tris was a suit in assumpsit, by Meyres against the company.
The declaration alleged defendant to be a common carrier from
Cleveland vig Toledo to Chicago ; that on the fourth day of May,
1855, at Cleveland, plaintiff delivered to defendant certain
goods and chattels, containing the baggage of the plaintiff, to
wit: one trunk and one package, marked John Meyres, Chicago,

llinois, of the value of $419.59, to be delivered to him af

Chicago ; the defendant so negligently carried the same, that
.they were lost. The count was a count in trover for the same
.goods.

The plea of general issue was filed.

On the trial the plaintiff offered a deposition of William Daily,
to the reading of which defendant objected for its irrelevancy ;
.objection overruled, exception taken. Said Daily testified that
the was baggage-master for Cleveland and Pittsburgh Railroad
Company, in June, 1855, June 25th. A paper shown was written
by me, which paper is as follows:

This is to certify, that I sent Mr. John Meyres’ baggage to Chicago, in May last;
1 the baggage was lost by him at Cleveland, on his way from New York to Chicago ;
«the baggage was double checked for Chicago from this place, on or about the middle
«of May. (Signed}) WILLIAM DAILY.

Mr. Meyres was here at that time, in search of his baggage,
avhich he claimed to have been lost. Exhibit B. is a letter
written by me to the then baggage-master of the Southern
Michigan and Northern Indiana Railroad Company at Chicago,
.as follows:

+Dear Sir:~—1 have received some five or six letters abous that baggage of Mr.
‘Meyres ; I supposed that he had it long ago; it was double checked and sent to
+Chicago four or five weeks ago, If it has not got to Chicago yet, it must be at
‘Toledo. Dated June 14th, 1855.

Tixhibit C. is a telegraph reply to a dispatch received by me
from Mr. Meyres, inquiring about his baggage, as follows :

John Meyres, sent your things to Chicago two days ago.
WILLIAM DAILY.

The baggage consisted of two or more chests; the letter ex-
hibit B. was written in answer to a letter from the baggage-
master of defendant at Chicago, making inquiries in relation to
Mr. Meyres’ baggage. The luggage claimed by Meyres, was in
my possession in May, 1865 ; it came in on the train from Pitts-
burgh, and was unclaimed at the depot. Mr. Meyres went on
without claiming it ;'it was in my care a short time, probably one
day. Meyres telegraphed from Toledo inquiring about it, and
1 then sent it on checked to Chicago. I received the dispatch
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.in the course of my employment at the depot, and forwarded
the luggage upon receiving the dispatch.

De Witt Robinson, called by plaintiff, testified as follows:

I reside in Chicago; have been employed by defendants two
years. Am now in their employ ; I recognize Mrs. Meyres ; Tam
in defendant’s office, Dearborn street ; she was there frequently,
inquired for baggage several times in the summer of 1855,

I recollect of Mrs. Meyres coming with a witness; I never
knew the baggage was burnt, or that it was in possession of the
company, and I could not have made the answer ; all I said was,
that we had made inquiry after the baggage ; I was all this time
making an effort to find it ; she was in six or eight times to see
about the baggage ; I don’t know that the baggage was ever in
defendant’s possession ; I have made frequent inquiries about it
at our depot in Toledo, but could never hear anything of it; I
gave instructions to the baggage-master to look out for it, and
frequently made inquiries about it of him. I wrote about the
baggage at the request of Mrs. Meyers ; Toledo is the eastern
terminus of defendant’s road. From that place east, the Cleve-
land and Toledo Railroad runs ; it is an independent corpora-
tion ; defendant has no agent in Cleveland to receive baggage
that I know of.

I know Mrs. Meyres ; I had a conversation with her in pres-
ence of the witness ; it was in regard to finding baggage; at
that time I may have talked to her about her losing it; there
may have been other parts of her conversation that I do not
remember ; the defendant checks baggage over the Cleveland
and Toledo road to Cleveland and Buffalo ; I can only speak of
baggage, I have no knowledge of the freight ; my impression is
that goods are shipped from Cleveland for Chicago, over the
Cleveland and Toledo road, and on reaching Toledo, the charges
are paid by defendant’s company who collect the whole here;
when baggage is mislaid, we put two checks on it for its desti-
nation ; the object is to designate it as stray baggage, and secure
extra care.

Plaintiff’s counsel called John Meyres, who testified: I am
plaintiff in this suit. Defendant objected to witness testifying
in his own case; first because he had not established the fact of
delivery of his baggage to defendant, and secondly, objected to
witness stating the contents of his baggage, because said contents
are not specifically set out in the declaration, which objections
were overruled by the court, and exceptions then and there
taken by defendant. Meyres was allowed to testify, and proved
the quantity and value of things in the trunks and boxes.

George M. Groy testified, that he was agent of defendant,
and had been for five years ; Toledo is the eastern, and Chicago
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the western terminus of defendant’s road ; the Cleveland and
Toledo Railroad runs east from Toledo ; defendant has no other
business connection with that company; we run to and from
them, giving them business and taking business from them, both
passengers and freight; defendant has no agent in Cleveland
for receiving baggage ; the baggage-master at Cleveland, whose
deposition has been read, is not authorized to receive baggage
for defendant; he is not subject to their orders; he is not an
employee of defendant ; I know nothing of this baggage having
been in possession of defendant; I have made inquiries for it
and written for it; in my absence, Mr. Robinson acts for me.

T am general agent of defendant at Chicago; don’t know
‘William Daily—may have had some letters from him; I made
‘inquiries because Mrs. Meyres came to my office in great dis-
tress ; inquired at the depot and wrote to Cleveland ; I never
offered to settle with Mrs. Meyres by way of compensation ; 1
have offered her $30 ; I wrote a receipt; it was not a written
acknowledgment of any claim; do not remember the exact
wording of the receipt; I think it was simply a receipt of $30
on account of charity, she claiming damage on account of lost
baggage at that time; we are in the habit of giving sums
frequently ; we use the word charity in such cases.

The jury found for the plaintiff, $400 ; defendant moved for
a new trial ; the court overruled the same on the condition that
the plaintiff would remit one hundred and twenty-eight dollars
and forty-seven cents, which he did ; motion overruled ; defend-
ant excepted ; judgment for plaintiff, $271.53.

The errors assigned are that—

o 1. The court erred in admitting the deposition of Wllham
aily.

2. The court erred in admifting the testimony of the
plaintiff.

8. The court erred in overruling the defendant’s motion to
strike out all the testimony in the case, where plaintiff rested.

4. The court erred in refusing each of the aforesaid instruc-
tions as asked.

5. The court erred in qualifying the aforesaid instructions of
the defendant severally.

6. The court erred in overruling the motion for a new trial.

7. The court erred in rendering the judgment aforesaid in
manner and form aforesaid.

N. B. Juop, and B. C. Cooxk, for Appellant.

(. F. CroCKER, for Appellee;
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WaLkER, J. The evidence in this case shows that Daily
was the baggage-master and agent of the Cleveland and Pitts-
burgh Railroad Company. That as such he received the bag-
gage in question from the appellee, and checked it for Chicago.
It fails to appear that this baggage ever came into the posses-
sion of appellants. Nor does the evidence show that Daily
was their agent, or was in any manner acting for them. The
road of which Daily was the agent, did not even connect with
the road of appellants, and for aught appearing, the baggage
may never have reached their road, but may have been lost on
the Cleveland and Toledo road, which formed the connection
between the Cleveland and Pittsburgh road and appellants’
road. And if the loss occurred before the baggage reached
appellants’ road, there is no evidence in the record which tends
in the slightest degree to render appellants liable. To create
such a liability, the property should have been shown to have
come to their possession, and to have been lost by them, or that,
they had by confract at Cleveland, undertaken to transport
this baggage to Chicago, and neither appears from the evidence.

The company have not recognized the justice of appellee’s
claim, Tt is true, that the agents of the company made
efforts to find the lost baggage, but they when doing so, did not
admit, that it was done as a duty, or to avoid liability. The
effort was made to ascertain whether the baggage ever came

into the possession of the road, and to accommodate appelleeas

a2 matter of kindness on the part of the officers, as they testify.
There is no principle of law or rule of evidence that would
authorize an inference, of the acknowledgment of liability by
the company, from such acts. When such deductions shall be
made from such premises, and sanctioned by courts, an effectual
bar will be interposed to the extension of kindly assistance by
the officers of these roads, which is of such great value fo the
traveling public. If such acts are to be construed into a recog-
nition of their liability, when loss occurs, the roads would be
deterred from rendering any assistance in its recovery, and
leave the unfortunate loser to recover his property as best he
might. But such is not the law.

It was urged that appellants recogrized their liability by the
offer of thirty dollars to appellee. The agent of the road
who made the offer, testifies that it was made as a gratuity,
and for the purpose of a compromise, but that no liability was
admitted or intended to be recognized. Such an offer could by
no rule of evidence be held to amount to an admission of a lia-
bility by appellants. An offer made by way of compromise of
differences has never been held to establish any recognition of
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the liability for the claim being asserted, but has always been
treated, as it is, an offer to buy peace and to end strife.

The evidence in the case does not justify the finding of the
jury, and the court below erred in overruling the motion for a
new trial. :

The judgment of the court below is reversed, and the cause
remanded.

Judgment reversed.

Lovat L. Casg, Appellant, ». Luraer Hazr, Appellee.

APPEAL FROM OGLE.

In an action of trespass for taking twelve hogs, if defendant wishes to justify the
taking by reason of his being an officer, he must allege and prove that fact.

If the ordinance of the town, which is offended by the running at large of the
hogs, declares it shall not be lawful to “suffer” hogs to run at large, the plea
should aver, that they were at large by sufferance of the owner.

THis was an action of trespass. Declaration in usnal form—
two counts for taking twelve hogs. !

First plea, general issue.

Second plea as follows:

“ And for a further plea in this behalf, the said defendant
says, as to the said trespass and conversion of the hogs and
swine in the first and second counts of the said plaintiff’s dec-
laration set forth, actio non, because he says, that at the time
when, etc., he was lawfully possessed of a certain close, with
the appurtenances, situate in the town of Byron, in the county
and State aforesaid, and because the hogs and swine in the first
and second counts mentioned, before and at the same time when,
ete., in the first and second counts mentioned, were wrongfully
and unlawfully, and contrary to the ordinance of the said town
of Byron, in the said close of the said defendant, eating and
destroying the corn, grass and herbage of the said defendant,
there then growing, and doing great damage to the said defend-
ant, he, the said defendant, seized and took the said swine and
hogs, in the first and second counts of the plaintiff’s declaration
mentioned, in the saild close of the said defendant so doing
damage therein as aforesaid, as a distress for the penalty by the
said ordinance of the said town of Byron, made and provided
for suffering hogs, swine and pigs to run at large, and drove the
said swine and hogs away from out the said close to a pound in
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